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To: Salt Lake City Planning Commission 
 
From:  Everett Joyce, 801-535-7930 
 
Date: May 28, 2014 
 
Re: PLNPCM2014-00106 Nonconforming Restaurants – Outdoor Dining Text Amendment 

 Zoning Text Amendment 
 
PROPERTY ADDRESS: Citywide 
PARCEL ID: Citywide 
MASTER PLAN: Citywide 
ZONING DISTRICT: Citywide 
 
 
REQUEST:  The petitioner, Jude Rubadue is requesting a Zoning Text Amendment to allow outdoor 

dining associated with a nonconforming restaurant use. The applicant’s property is located at 564 E 
Third Avenue. The request is submitted in order to operate outdoor dining in the side yard setback 
area of a nonconforming restaurant. This text amendment will affect all nonconforming restaurants 
citywide. The Planning Commission is required to transmit a recommendation to the City Council for 
the Zoning Text Amendment request. 

 
 

RECOMMENDATION:  Staff recommends that the Planning Commission take public comment on the 
proposed text amendment and that after public input close the hearing. Staff further recommends that the 
Planning Commission discuss and provide staff direction on the following issues: 

1. Currently, nonconforming uses are not allowed to add outdoor dining. In the past, the ability to add 
an outdoor dining component to a nonconforming use was permitted through a special exception 
approval.   Should the City allow nonconforming uses the ability to add outdoor dining as an 
accessory use?  
 

2. If the Planning Commission supports allowing outdoor dining for nonconforming uses, the 
ordinance must be amended.  The staff report contains two options for a text amendment, the 
Applicant’s (Attachment C) and the Staff’s (Attachment D). Both options allow nonconforming uses 
to add outdoor dining through a special exception.  Direction is desired concerning the appropriate 
procedure and standards of review to be utilized to permit outdoor dining for nonconforming uses.   

 
a. The Applicant proposes that new nonconforming use outdoor dining standards be integrated 

into chapter 21.A.38 Nonconforming Uses and Noncomplying Structures.  
 

b. The Staff proposes that nonconforming use outdoor dining standards be incorporated within 
chapter 21.A40 Accessory Uses, section21A.40.065 Outdoor Dining, and chapter 21A.52 Special 
Exceptions, integrating the process into the established framework of the zoning ordinance.  
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After the Planning Commission’s review and discussion, the Planning Staff recommends that the 
Commission determine which option, the Applicant’s or the Staff’s they are in support of and would 
recommend be forwarded on to the City Council. If further discussion or additional text modification 
is desired, Staff recommends that the Planning Commission table the item and provide direction to 
staff as to what additional information they would require.  

 
When the Planning Commission has made a final recommendation it will be forwarded to the City Council 
to approve, deny or approve a modified amendment to allow outdoor dining associated with a 
nonconforming restaurant or similar use. 

 
ATTACHMENTS: 

A. Vicinity Map 
B. Applicant’s Original Text Proposal 
C. Applicant’s Modified Text Proposal 
D. Staff Optional Proposal 
E. Existing Conditions 
F. Analysis of Standards 
G. Public Process and Comments 
H. Dept. Comments 
I. Motions 

 
 

PROJECT DESCRIPTION: 
The applicant submitted a proposed text amendment that allows for outdoor dining related to nonconforming 
restaurants. The proposed text basically permits outdoor dining subject to submittal of site plan showing that the 
outdoor dining does not impede pedestrian or vehicular traffic and has a main entry control point. The proposed 
text prohibits imposition of any requirements or conditions and may only be denied if the applicant fails to submit 
an appropriate site plan that addresses pedestrian and vehicle traffic and that contains an entry control point as 
required by state liquor laws.   
  
After receiving input from the open house concerns and abutting property owner input, the applicant submitted a 
revised text amendment proposal (current proposal provided in Attachment C). The modifications included that 
outdoor dining for nonconforming restaurants to be allowed as a special exception with a required administrative 
hearing. Modifications included that outdoor live music would be prohibited. However, the proposed process 
states that in approving an application under this section the Planning Director may not impose any requirements 
or conditions other than those set forth in this section. An application may only be denied if the applicant fails to 
satisfy the requirements of the nonconforming use outdoor dining section.  
 
The existing outdoor dining regulations for permitted restaurants within the CN and RB zoning districts requires 
that outdoor dining be approved through the special exception process. The proposed text amendment for a 
nonconforming use process for outdoor dining would also be a special exception. The special exception process 
provides an opportunity to obtain public input on the proposed outdoor dining which can be helpful in obtaining 
an approvable design that helps mitigates potential impacts upon adjacent property owners. 
 
KEY ISSUES: 
The key issues listed below have been identified through the analysis of the project, neighbor and community 
input and department review comments.  

1. Issue 1. Parking  
2. Issue 2. Noise  
3. Issue 3. Lighting  
4. Issue 4. Litter   
5. Issue 5. Loss of Privacy  
6. Issue 6. Odors 
7. Issue 7. Presumption of Approval  
8. Issue 8. Maintain Neighborhood Amenities  
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Issue 1 Parking  
The original proposal did not have any off-street parking requirements for outdoor dining facilities 
associated with a nonconforming restaurant. Concern was raised that the proposed ordinance disregards the 
requirement for off-street parking, which is required for outdoor dining for complying restaurants.  
 
Since public input, the applicant has modified the proposed text amendment so that off-street parking for 
outdoor dining is treated similar to the existing special exception process. The existing requirement for off-
street parking for outdoor dining within the neighborhood commercial districts requires that parking is 
required for outdoor dining areas that exceed 500 square feet in area.  
 
Issue 2 Noise 
Concern was raised regarding noise of outdoor dining facilities, particularly with respect to live music 
performances and with outdoor speakers playing music. Related to the noise activity was concern regarding 
the hours of operation.  
 
The special exception for outdoor dining requires that the activity complies with title 9, chapter 9.28 of the 
City code. This code prohibits noise levels in residential use areas that exceed 50 dBA from 9:00 P.M. to 7:00 
A.M. and 55 dBA from 7:00 A.M. to 9:00 P.M. The noise level measurement dBA is an A-Weighted Sound 
Pressure Level. As a comparison motor vehicles are limited to 80 dBA. Noise is also regulated through 
chapter 21A.36 General Provisions section 21A.36.180 Environmental Performance Standards. 

 
Issue 3 Lighting 
There is concern that additional lighting for outdoor dining areas would impact adjacent properties. Lighting 
is addressed in chapter 21.A.24, the general provisions of residential districts of the zoning ordinance. 
Requirements are that on site lighting shall be located, directed or designed in such a manner as to 
contain and direct light only to the property on which it is located and not to glare onto adjacent 
properties. 
 
Issue 4 Litter 
Concern was raised about wind carrying trash through the neighborhood. Litter is addressed in chapter 9.12 
of the City code, property owners are required to pick up any litter which is deposited by any person within 
the property and this would include clean up of outdoor dining areas.  
 
Issue 5 Loss of Privacy 
Having public activity outdoors on smaller properties creates a loss of privacy for abutting property owners. 
Location of such facilities should be properly screened. The special exception process allows for input from 
abutting property owners. Chapter 52, Special Exceptions section 21A.52.070 allows conditions and 
limitations necessary to prevent or minimize adverse effects upon other properties in the vicinity which 
include location, landscaping and screening. The location and screening of any outdoor dining is not directly 
recognized in the applicant’s proposed process. 

 
Issue 6 Odors 
Concern was brought forward regarding smoking and food odors. The special exception for outdoor dining 
prohibits smoking. Food odors are already regulated through chapter 21A.36 General Provisions section 
21A.36.180 Environmental Performance Standards. This section requires compliance with applicable 
performance standards governing noise, vibration, air pollution, odors, fire and explosion hazards and toxic 
substances.   
 
Issue 7 Presumption of Approval 
There was concern that the nonconforming restaurant outdoor dining text proposal had no process 
requirements that would allow input from neighbors. This issue was addressed through the 
modification to have outdoor dining approved only as a special exception with a required 
administrative hearing with the possibility of going to the Planning Commission. The proposed text 
standards limit the ability of the administration to impose any additional requirements or conditions 
other than those set forth within the proposed text section. The included criteria for compliance with 
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the environmental performance standards allows for requirements or conditions as set forth in the 
purpose statement of 21A.36.180 Environmental Performance Standards. The purpose of 
environmental performance standards is to help ensure that the activities and processes employed by 
any use protect the environment, and the use and enjoyment of nearby properties by limiting the 
emission of potentially harmful noise, vibration, air pollution, odor and other forms of environmental 
impacts.   

 
Issue 8 Maintain Neighborhood Amenities 
There was concern if the City did not allow outdoor dining there would be a loss of neighborhood 
amenities. Small restaurants embedded in the neighborhood add to the livability of the area. 
Community members identified value in walking to destinations such as neighborhood dining. 
Outdoor dining provides a gathering and community building purpose. Outdoor dining supports 
maintaining a vibrant local economy of the neighborhood. 

 
 
DISCUSSION: 
A discussion of the applicable master plan policies is provided in Attachment E - Existing Conditions. A summary 
of the standards for zoning text amendments with compliance status and a statement of the rationale for 
compliance to the standards are provided in Attachment F - Analysis of Standards.   
 
 
NEXT STEPS: 
The Planning Commission action to recommend approval or denial of the proposed text amendment will be 
transmitted to the City Council for final action. 
 
If approved, the applicant will be required to obtain special exception approval based upon the special exception 
standards and obtain all necessary permits for any outdoor dining project. The special exception in the case of 
the applicant’s property, the outdoor dining would be limited to less than 500 square feet due to the site not 
having the ability to provide off-street parking for a larger dining area. Other nonconforming restaurants that 
have outdoor dining areas that were not approved by the city would also be required to obtain special exception 
approval. 
 
If denied the applicant would not have City approval to develop outdoor dining associated with the existing 
nonconforming restaurant. Other nonconforming restaurants that were not previously approved by the City 
would need to remove their outdoor dining facilities unless the outdoor dining existed at the time the property 
became nonconforming.  
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ATTACHMENT A:  VICINITY MAP 

 

 

The proposed text amendment would affect all nonconforming restaurants, delis and retail establishments that serve food 
or drinks citywide. The map shown above shows those existing restaurants that were identified in the Small 
Neighborhood Business Amendment land use analysis completed in 2011. There are additional nonconforming retail 
service uses throughout the city. Not all nonconforming restaurants, delis and retail establishments that serve food or 
drinks may be known. Below is a list of known nonconforming restaurant and retail food service uses.  
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Nonconforming Restaurants and Retail Food Service Establishments 

Address Zone Business 
Name 

Type of Business Lot 
Size  
(acres) 

Amenities 

564 3rd Ave SR-1A Avenues Bistro 
on Third 

Restaurant 0.10  

39 N I St RMF-35 Café on 1st Restaurant 0.19 Outdoor Dining on 
property and public 
right of way 

89 N D St RMF-35 Indian Market 
and Grill 

Market/Restaurant 0.06 Outdoor Dining on 
property and public 
right of way 

702 S 300 E RMF-35 Kyoko Kitchen Restaurant 0.23 Outdoor Dining 
1035 E 200 S R-2 Coffee Noir Restaurant/Cafe 0.03 Outdoor Dining on 

property and public 
right of way 

777 E 300 S RMF-35 Niche Restaurant/Cafe 0.35 Outdoor Dining 
271 N Center St RMF-45 EMS Deli 

/Alchemy 
Coffee 

Restaurant/Deli/Retail 
Service 

0.25 Outdoor Dining 

265 E 900 S 
#B 

RMF-30 The Chocolate 
Conspiracy 

Retail Service 0.11  

82 N E St RMF-35 Jack Mormon 
Coffee 

Retail Service 0.06 Sitting rock with 
umbrella in public 
right of way 

401 E 1st Ave RM-35 
 

Java Joes Retail Service 0.09 Drive thru 

902 S 1100 E SR-1 Café Expresso Retail Service 0.07 Drive thru 
1080 E 500 S RMF-30 Little Caesar’s Restaurant/Take Out 0.23  
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ATTACHMENT B:  APPLICANT’S ORIGINAL PROPOSAL 
 
Original Proposed Text Changes Submitted by the Applicant 
 
Section 21A.38.170 Nonconforming Restaurant Outdoor Dining Uses 
 
A legal nonconforming restaurant use, as the term restaurant is defined in section 21A.62.040 of this 
code, may include and allow outdoor dining so long as the outdoor dining meets the requirements in 
subsections A, B and C below: 

A. Outdoor dining must occur on the same parcel as the nonconforming use. 

B. Applicant shall submit a site plan demonstrating the following: 

1. That all proposed outdoor dining activities will be conducted on the same parcel as the 

nonconforming use and that no activities will occur within any public rights of way, unless 

Applicant secures separate approval from the City; 

2. The location of any paving, landscaping, planters, fencing, canopies, umbrellas, or other table 

covers or barriers surrounding the area; 

3. The outdoor dining will not impede pedestrian or vehicular traffic; and 

4. The main entry has a control point as required by state liquor laws. 

C. Applicant shall submit the above described site plan and application to the Zoning Administrator 

for decision.  In approving an application under this section the Zoning Administrator may not 

impose any requirements or conditions other than those set forth in this section.  An application 

may only be denied if the Applicant fails to satisfy the above stated requirements 

D. Any such allowed outdoor dining will not be deemed to constitute the unlawful enlargement, 

expansion or extension of the nonconforming use. 

E. An appeal of the decision of the Zoning Administrator under this section shall be to the Appeals 

Hearing Officer as an appeal of administrative decision pursuant to the procedures and standards 

set forth in chapter 21A.16 
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ATTACHMENT C:  APPLICANT’S CURRENT PROPOSAL  
 
The applicant has submitted the following revised text amendment proposal in response to issues brought out in 
the open house public input process. Note: The proposed text below would be all new text within Chapter 38 
Nonconforming Uses and Noncomplying Structures. 
 
Proposed 21A.38.170:  
Nonconforming Restaurant Outdoor Dining Uses 
 
A legal nonconforming restaurant or similar use may include and allow Outdoor dining, as defined in chapter 
21A.62 of this title.  Outdoor dining in the public way for a nonconforming restaurant or similar use that serves 
food or drinks shall be permitted subject to all city requirements.  The Planning Director may approve onsite 
Outdoor dining as a special exception processed in accordance with this chapter.  Except as expressly set forth in 
this section, the provisions of chapter 21A.52 of this title shall not apply to the Planning Director’s review of a 
proposed Outdoor dining application.  In considering a special exception application, the Planning Director shall 
apply subsections A through F of the general standards and considerations for special exceptions, 21A.52.060 of 
this title, to the proposed Outdoor dining.  The Planning Director shall approve the special exception if the 
proposed Outdoor dining substantially complies with subsections A through F.  The Planning Director shall not 
use the nonconforming restaurant use as a basis for denying a special exception.  In addition, Outdoor dining shall 
meet the requirements in subsections A to H below: 

 
A. Outdoor dining must occur on the same parcel as the nonconforming use. 

   
B. Outdoor dining must occur within the landscaped yard or buffer area unless otherwise approved by the 

Planning Director.  
 

C. Applicant shall submit  the following:  
 

1. A site plan showing: 
a. That all proposed Outdoor dining activities will be conducted on the same parcel as the 

nonconforming use and that no activities will occur within any public rights of way, unless 
Applicant secures separate approval from the City;  
 

b. The location of any paving, landscaping, planters, fencing, canopies, umbrellas, or other table 
covers or barriers surrounding the area, proximity to neighboring properties, placement of 
lighting and tables, and available parking;  
 

c. The main entry has a control point as required by state liquor laws 
 

2. A complete description of the proposed use including: 
a. The maximum Outdoor dining occupancy, Outdoor dining activities, and hours of operation; 

 
b. How the Outdoor dining will impact pedestrian or vehicular traffic;  

 
3. A mailing label list of all of the property owners within three hundred feet (300’) of the proposed 

use; and 
 

4. Such other information or documentation as may reasonably be deemed necessary for proper 
review and analysis of a particular application.   
 

D. No live music shall be performed in the Outdoor dining area. No loud speakers shall be played in the 
outdoor dining area unless the decibel level is within conformance with the Salt Lake City noise control 
ordinance, title 9, chapter 9.28 of this code. 
 



 Page 9 
 

E. No additional parking is required unless the total Outdoor dining area ever exceeds five hundred (500) 
square feet.  Parking for Outdoor dining areas in excess of five hundred (500) square feet is required at 
a ratio of two (2) spaces per one thousand (1,000) square feet of Outdoor dining area.  No additional 
parking is required in the D-1, D-2, D-3, D-4, TSA, or G-MU zones. 
 

F. Smoking shall be prohibited within the Outdoor dining area and within twenty five feet (25’) of the 
Outdoor dining area.  
 

G. The proposed Outdoor dining must comply with the environmental performance standards as stated in 
section 21A.36.180 of this title.   
 

H. Outdoor dining shall comply with all requirements of chapter 21A.48 (Landscaping) and section 
21A.36.020 (Lot and Bulk Controls) of this title, provided, however, that the Planning Director may 
waive any landscaping or lot and bulk control requirement for good cause, and as necessary to allow 
Outdoor dining given the constraints of a particular nonconforming use.   
 

I. Applicant shall submit the above described site plan and application to the Planning Director for 
decision.   
 

J. The Planning Director shall set an administrative hearing for the consideration of the application and 
mail notices to the property owners within three hundred feet (300’).  At the administrative hearing, the 
Planning Director shall hear and consider the input from the applicant and any other persons. 
 

K. In approving an application under this section the Planning Director may not impose any requirements 
or conditions other than those set forth in this section.  An application may only be denied if the 
Applicant fails to satisfy the above stated requirements. 
 

L. The Planning Director may refer any application to the Planning Commission due to the complexity of 
the application or the significance of changes to the property or the surrounding area.   
  

M. Any such allowed Outdoor dining will not be deemed to constitute the unlawful enlargement, expansion 
or extension of the nonconforming use.  Any approval of an Outdoor dining use under this section shall 
not be deemed to include an approval of any material modifications to the approved use or an approval 
of any future enlargement of the use.  Any such material change or any future expansion must be 
approved by a separate application under this section. 

 
N. An appeal of the decision of the Planning Director (or Planning Commission if referred under 

subsection J above) under this section shall be to the Appeals Hearing Officer as an appeal of 
administrative decision pursuant to the procedures and standards set forth in chapter 21A.16. 
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ATTACHMENT D:  STAFF OPTIONAL PROPOSAL  
This option adds nonconforming restaurants and similar nonconforming uses to the existing outdoor dining 
standards in Chapter 40 Accessory Uses. An applicant would need to process the application through the 
provisions of the special exception process in Chapter 52 Special Exceptions. Note: The underlined bold text is 
the staff’s proposed text amendment to accommodate outdoor dining for nonconforming uses. 

 
21A.40.065: OUTDOOR DINING:  
 
"Outdoor dining", as defined in chapter 21A.62 of this title, shall be allowed within the buildable lot area, in all 
zoning districts where such uses are allowed, as either a permitted or conditional use. Outdoor dining in the 
public way shall be permitted subject to all city requirements. 
 
Outdoor dining is allowed within the required landscaped yard or buffer area, in commercial and manufacturing 
zoning districts where such uses are allowed. Outdoor dining is allowed in the RB, CN, MU, R-MU, RMU-35 and 
the RMU-45 zones and for nonconforming restaurants and similar uses that serve food or drinks 
through the provisions of the special exception process (see chapter 21A.52 of this title). All outdoor dining shall be 
subject to the following conditions: 

A. All requirements of chapter 21A.48 and section 21A.36.020 of this title are met. 

B. All required business, health and other regulatory licenses for the outdoor dining have been secured. 

C. A detailed site plan demonstrating the following: 

1. All the proposed outdoor dining activities will be conducted on private property owned or otherwise 
controlled by the applicant and that none of the activities will occur on any publicly owned rights of 
way unless separate approval for the use of any such public rights of way has been obtained from the 
city; 

2. The location of any paving, landscaping, planters, fencing, canopies, umbrellas or other table covers or 
barriers surrounding the area; 

3. The proposed outdoor dining will not impede pedestrian or vehicular traffic; and 

4. The main entry has a control point as required by state liquor laws. 

D. The proposed outdoor dining complies with all conditions pertaining to any existing variances, 
conditional uses or other approvals granted for property. 

E. Live music will not be performed nor loudspeakers played in the outdoor dining area unless the decibel 
level is within conformance with the Salt Lake City noise control ordinance, title 9, chapter 9.28 of this 
code. 

F. No additional parking is required unless the total outdoor dining area ever exceeds five hundred (500) 
square feet. Parking for outdoor dining areas in excess of five hundred (500) square feet is required at a 
ratio of two (2) spaces per one thousand (1,000) square feet of outdoor dining area. No additional 
parking is required in the D-1, D-2, D-3, D-4, TSA, or G-MU zone. 

G. Smoking shall be prohibited within the outdoor dining area and within twenty five feet (25') of the 
outdoor dining area. 

H. The proposed outdoor dining complies with the environmental performance standards as stated in 
section 21A.36.180 of this title.   

http://www.sterlingcodifiers.com/codebook/?ft=4&find=21A-21A.62�
http://www.sterlingcodifiers.com/codebook/?ft=4&find=21A-21A.52�
http://www.sterlingcodifiers.com/codebook/?ft=4&find=21A-21A.48�
http://www.sterlingcodifiers.com/codebook/?ft=3&find=21A.36.020�
http://www.sterlingcodifiers.com/codebook/?ft=4&find=9-9.28�
http://www.sterlingcodifiers.com/codebook/?ft=3&find=21A.36.180�
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ATTACHMENT E:  EXISTING CONDITIONS 
The identified nonconforming restaurants and retail food service establishments are located within residential 
zoning districts. The vicinity map and tables in Attachment A show which residential zoning district the known 
nonconforming uses are located.  

Master Plans 

The following related policies are contained within the community master plans of Salt Lake City.  

It is explained within the Central Community Master Plan that “changes in commercial land uses are 
inevitable and need to be managed,” identifying that “many small business properties within the City are 
nonconforming” uses, and “some of the properties may or may not be appropriate for a different land use 
designation.” The following policies relate to nonconforming use text changes: 

Central Community Master Plan 

 
• Ensure that future amendments to the zoning map or text of the zoning ordinance do not result in a 

significant amount of nonconforming land uses.   
• Encourage appropriate reuse of existing nonconforming or noncomplying commercial and industrial 

structures on a case-by-case basis.   
 

Under the element of “Neighborhood Commercial” within the Sugarhouse Community Master Plan, the 
“community supports a Citywide effort to revise and strengthen the Neighborhood Commercial zoning district.” 
This support includes the recommendation that “the City should give serious consideration to creating a new less 
intensive neighborhood commercial zone or using performance zoning techniques to allow single parcels to be 
zoned commercially. Notwithstanding the acknowledgement that neighborhood business can be positive for the 
City and neighborhood, the community emphasizes the need to protect adjoining residences from negative 
impacts of these commercial uses. These impacts include: lighting, noise, smells, insensitive design, traffic and 
parking.” 

Sugar House Community Master Plan 

 
Additional consideration for neighborhood commercial uses includes nonconforming properties, “used for 
commercial or business purposes,” but are zoned residential. As nonconforming property, the business is very 
limited in terms of expansion or rebuilding, even if a disaster strikes. In some cases, these nonconforming 
businesses have been present and operating for many decades and have served the surrounding residential area 
without undue harm to that neighborhood. However, rezoning the property to commercial bestows upon that 
property significant value and rights including allowing the possibility that the current use could be replaced with 
any use permitted in the commercial zone. Therefore, the City should be cautious in rezoning these 
nonconforming properties to commercial. Each one should be considered on its own merits, with the public and 
surrounding residents given the opportunity to provide input into the decision making process. 
 
Neighborhood Commercial Policy 
• The City should explore new techniques and ordinances that support small businesses to serve residents 

within the surrounding neighborhood while mitigating impacts that may adversely affect the residential 
character of the neighborhood. 

 

The East Bench Master Plan addresses non-residential land uses and provisions regarding non-conforming 
businesses within the community. Within the Master Plan, it is encouraged that “since nearly all properties zoned 
for business are occupied, most new business development will require either redevelopment of existing sites or a 
change of zoning to accommodate business activities in locations previously zoned for residential use.” Beyond the 
non-residential land uses of the East Bench, the “expansion of non-conforming businesses is a related concern. In 
most cases, such expansions would be undesirable to surrounding property owners.” 

East Bench Community Master Plan 
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Within the Capitol Hill Master Plan, small-scale and neighborhood oriented commercial services are encouraged, 
catering to “both vehicular and non-vehicular patrons will help improve the livability of the community.” The 
Master Plan further encourages these uses with actions including “amend the existing Capitol Hill Community 
Zoning Map to place incompatible commercial activities in residential neighborhoods in a non-conforming state as 
the means of phasing them out.” Further explanation from the Master Plan includes actions which “maintain 
existing neighborhood oriented commercial land uses and encourage new neighborhood commercial uses in areas 
where appropriate such as 300 West,” and further recommendation for “a new ordinance which encourages the 
reuse of small neighborhood commercial structures to provide neighborhood commercial uses where 
appropriate.” 

Capitol Hill Community Master Plan 

 
The Capitol Hill Community Master Plan contains the following Action Items: 
• Provide incentives to encourage nonconforming dwellings to be converted back to single family or 

duplex dwellings. 
• Encourage nonconforming retail commercial uses to relocate to the neighborhood shopping node where 

appropriate. 
  

The Avenues Master Plan specifically addresses non-conforming uses, and standards for providing additional 
business zoning. The Master Plan explains that “the City should not grant variances to rebuild structures 
containing nonconforming uses. Once the structure has deteriorated, as defined in the nonconforming use 
ordinance, the property should revert to a use conforming to present zoning.” 

Avenues Community Master Plan 

 

Based upon the broad dispersion of nonconforming properties many of the Planning Community Master 
Plans apply to this proposal. Many have language regarding addressing neighborhood commercial and 
nonconforming uses. Community plan policies both support and oppose the continuance of nonconforming 
uses. State code revisions to nonconforming use regulations have occurred since adoption of existing plan 
policy and made portions of the policies obsolete, particularly the reconstruction of nonconforming uses 
when destroyed by natural calamity or fire.  

Summary 

As a nonconforming property, the business is very limited in terms of expansion or rebuilding. In some cases, 
these nonconforming businesses have been present and operating for many decades and have served the 
surrounding residential area without undue harm to that neighborhood.  

 
 
Zoning 

Chapter 38 Nonconforming Uses and Noncomplying Structures contains the following intent statement:  
Nonconforming Uses 

The intent of this chapter is to allow continued use of legal nonconforming uses and noncomplying structures, 
while at the same time protecting existing conforming development and furthering orderly development and 
improvement of the community. Certain nonconformities are permissible as is their continued use so long as in 
their particular location they are not detrimental to the surrounding neighborhood. 

1. Uses of nonconforming and noncomplying buildings, structures or land which are compatible and complement 
existing or planned development patterns should be allowed to continue. Improvement for better integration 
into the surrounding neighborhood should be sought as much as possible. 

2. Nonconforming and noncomplying situations which hinder the attainment of the city's master plan, create a 
nuisance, or are a hazard to a community or neighborhood, should be eliminated or brought into compliance 
with the provisions of this title.  
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21A.38.080: MOVING, ENLARGING OR ALTERING NONCONFORMING USES OF LAND AND 
STRUCTURES:  
No nonconforming use may be moved, enlarged or altered and no nonconforming use of land may occupy 
additional land, except as provided in this section. 

A.  Enlargement: A nonconforming use may not be enlarged, expanded or extended to occupy all or a 
part of another structure or site that it did not occupy on the effective date of any amendment to 
this title that makes the use nonconforming. A nonconforming use for the purposes of this section 
may be extended within the same structure or as an addition to the same structure, provided the 
enlargement does not increase the need for additional hard surface parking than is existing on the 
property. 

21A.40 ACCESSORY USES, BUILDINGS AND STRUCTURES 
Accessory Uses 

Chapter 21A.40 Accessory Uses Building and Structures is intended to provide general regulations, 
applicable to all zoning districts, for accessory uses, buildings and structures which are customarily 
incidental and subordinate to the principal use and which are located on the same lot. It is further intended 
to provide specific standards for certain accessory uses, buildings and structures. 

21A.40.065: OUTDOOR DINING: 
Outdoor Dining 

 

Outdoor dining, as defined in Chapter 21A.62, shall be allowed within the buildable lot area, in all zoning districts 
where such uses are allowed, as either a permitted or conditional use. 

Outdoor dining is allowed within the required landscaped yard or buffer area, in commercial and manufacturing 
zoning districts where such uses are allowed. Outdoor dining is allowed in the RB, CN, MU, R-MU, RMU-35 and 
the RMU-45 zones through the provisions of the Special Exception process (see chapter 21A.52 of this title).  All 
outdoor dining shall be subject to the following conditions: 

A. All requirements of chapter 21A.48 and section 21A.36.020 of this title are met. 

B. All required business, health and other regulatory licenses for the outdoor dining has been secured. 

C. A detailed site plan demonstrating the following: 

1.   All the proposed outdoor dining activities will be conducted on private property owned or otherwise 
controlled by the applicant and that none of the activities will occur on any publicly owned rights of way 
unless separate approval for the use of any such public rights of way has been obtained from the city; 

2.   The location of any paving, landscaping, planters, fencing, canopies, umbrellas or other table covers or 
barriers surrounding the area; 

3.   The proposed outdoor dining will not impede pedestrian or vehicular traffic; and 
4.   The main entry has a control point as required by state liquor laws. 

D. The proposed outdoor dining complies with all conditions pertaining to any existing variances, conditional uses 
or other approvals granted for property. 

E.   Live music shall not be performed in the outdoor dining area.  Applicant may play loud speakers in the outdoor 
dining area so long as the decibel level complies with the Salt Lake City noise control ordinance, title 9, 
chapter 9.28 of this code. 

F.   No additional parking is required unless the total outdoor dining area ever exceeds five hundred (500) square 
feet.  Parking for outdoor dining areas in excess of five hundred (500) square feet is required at a ratio of two 
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(2) stalls per one thousand (1,000) square feet of outdoor dining area.  No additional parking is required in 
the D-1, D-2, D-3, D-4, TSA, or G-MU zone. 

G.  Smoking shall be prohibited within the outdoor dining area and within 25 feet of the outdoor dining area. 

H.  The proposed outdoor dining complies with the Environmental Performance Standards as stated in Section 
21A.36.180 of this title. 

21A.52.060: GENERAL STANDARDS AND CONSIDERATIONS FOR SPECIAL EXCEPTIONS:  

Special Exceptions 

No application for a special exception shall be approved unless the planning commission or the planning 
director determines that the proposed special exception is appropriate in the location proposed based upon 
its consideration of the general standards set forth below and, where applicable, the specific conditions for 
certain special exceptions. 

A. Compliance With Zoning Ordinance And District Purposes: The proposed use and development will be in 
harmony with the general and specific purposes for which this title was enacted and for which the 
regulations of the district were established. 

B. No Substantial Impairment Of Property Value: The proposed use and development will not substantially 
diminish or impair the value of the property within the neighborhood in which it is located. 

C. No Undue Adverse Impact: The proposed use and development will not have a material adverse effect 
upon the character of the area or the public health, safety and general welfare. 

D. Compatible With Surrounding Development: The proposed special exception will be constructed, 
arranged and operated so as to be compatible with the use and development of neighboring property in 
accordance with the applicable district regulations. 

E. No Destruction Of Significant Features: The proposed use and development will not result in the 
destruction, loss or damage of natural, scenic or historic features of significant importance. 

F. No Material Pollution Of Environment: The proposed use and development will not cause material air, 
water, soil or noise pollution or other types of pollution. 

G. Compliance With Standards: The proposed use and development complies with all additional standards 
imposed on it pursuant to this chapter.  

21A.52.070: CONDITIONS ON SPECIAL EXCEPTIONS:  
Conditions and limitations necessary or appropriate to prevent or minimize adverse effects upon other 
property and improvements in the vicinity of the special exception or upon public facilities and services may 
be imposed on each application. These conditions may include, but are not limited to, conditions concerning 
use, construction, operation, character, location, landscaping, screening and other matters relating to the 
purposes and objectives of this title. Such conditions shall be expressly set forth in the approval record of 
the special exception.  

Section 21A.62 DEFINITIONS 
Definitions 

OUTDOOR DINING: A dining area with seats and/or table(s) located outdoors of a restaurant, brewpub, 
microbrewery, social club, tavern, market, deli, and other retail sales establishment that sells food and/or 
drinks, and which is either: a) located entirely outside the walls of the building of the subject business, or b) 



 Page 15 
 

enclosed on two (2) sides or less by the walls of the building with or without a solid roof cover, or c) 
enclosed on three (3) sides by the walls of the building without a solid roof cover. 

The CN neighborhood commercial district is intended to provide for small scale, low intensity commercial 
uses that can be located within and serve residential neighborhoods. 

Neighborhood Commercial/Business Districts 

The purpose of the RB residential/business district is to create vibrant small scale retail, service, and office 
uses oriented to the local area within residential neighborhoods along higher volume streets. Development 
is intended to be oriented to the street and pedestrian, while acknowledging the need for automobile access 
and parking. 

The purpose of the SNB small neighborhood business zoning district is to provide areas for small 
commercial uses to be located adjacent to residential land uses, including mid block. This district will 
preserve and enhance older commercial structures and storefront character by allowing a variety of 
commercial uses and placing more strict regulations on new construction and major additions to existing 
buildings. The regulations are intended to restrict the size and scale of the commercial uses in order to 
mitigate negative impacts to adjacent residential development and encourage pedestrian oriented 
development. 

 
Comparison of Nonconforming and Accessory Use Outdoor Dining Ordinances 

 Current Nonconforming 
Ordinance 

Pending 
Nonconforming 
Ordinance  

Proposed 
Nonconforming 
Restaurant – 
Outdoor Dining   

Accessory Use - 
Outdoor 
Dining For 
Permitted Uses 

Expansion of 
structure 

Permitted - If 
no increase in 
parking above 
what is existing 
on site   

Conditional Use - 
If additional 
parking required 

Special Exception - If the 
increase is less than 25% 
of the gross floor area or 
1,000 sq. ft whichever is 
less 

N/A N/A 

Expansion of use 
onto additional 
land 

Not permitted 
through IRT 
interpretation 

Not permitted 
through IRT 
interpretation 

No nonconforming use of 
land may occupy 
additional land 

Special Exception Special Exception 
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ATTACHMENT F:  ANALYSIS OF STANDARDS 
 

ZONING TEXT AMENDMENTS 

21A.50.050:  A decision to amend the text of this title or the zoning map by general amendment is a 
matter committed to the legislative discretion of the city council and is not controlled by any one standard.  
In making a decision concerning a proposed text amendment, the City Council should consider the 
following: 

Factor Finding Rationale 
1. Whether a proposed 
text amendment is 
consistent with the 
purposes, goals, 
objectives, and policies 
of the city as stated 
through its various 
adopted planning 
documents; 

Complies Existing policy identifies that the City should explore new 
techniques and ordinances that support small businesses to 
serve residents within the surrounding neighborhood while 
mitigating impacts that may adversely affect the residential 
character of the neighborhood. 

Many small business properties within the City are 
nonconforming uses. Existing policy acknowledges that 
neighborhood businesses can be positive for the City and 
communities. Changes in commercial land uses are inevitable 
and need to be managed. 

The community emphasis to protect adjoining residences 
from negative impacts from nonconforming commercial uses 
has been considered through the standards of the proposed 
special exception.  

The proposed text amendment supporting nonconforming 
restaurants does not hinder the attainment of the city’s master 
plan nor create a nuisance or hazard to the community. The 
regulations are intended to restrict the size and scale of the 
commercial uses in order to mitigate negative impacts to 
adjacent residential development and encourage pedestrian-
oriented development. 

2. Whether a proposed 
text amendment 
furthers the specific 
purpose statements of 
the zoning ordinance; 

Complies The proposed text amendment to allow outdoor dining 
associated with restaurants, delis and other retail service 
establishments that serve food or drinks supports the 
continuance of legal nonconforming uses. The special 
exception process protects existing conforming development. 
The proposed text amendment supports improvement to the 
community by providing additional neighborhood amenities 
and supports a walkable neighborhood.  

The noted impacts that have been raised as concerns by the 
public include; noise, odors, light and parking. Noise and Odor 
regulations are primarily enforced through Title 9 Health and 
Safety Chapter of the Salt Lake City Code. Light is being 
managed directly within the ordinance requiring lighting to be 
contained within the property by down directed and shielded 
from adjacent properties. In an effort to mitigate potential 
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impacts outdoor dining accessory uses over 500 square feet in 
size must have adequate required parking.  

The proposed ordinance does not create any conflict with 
specific purpose statements of the zoning ordinance. Any 
changes in the development or operations of a property 
triggering an impact would be evaluated as part of the review 
process of the special exception review and approval process 
and would require compliance with any applicable standards 
or site modifications and/or limits to reduce impacts.  

3. Whether a proposed 
text amendment is 
consistent with the 
purposes and 
provisions of any 
applicable overlay 
zoning districts which 
may impose additional 
standards; 

Complies Any new construction may have a potential to impact the Local 
Historic District Overlay. The proposed ordinance reinforces the 
intentions of the Local Historic District Overlay by reinforcing the 
traditional development patterns within the district. Any 
development within an overlay district would remain subject to 
the standards of the applicable overlay district.  

4. The extent to which 
a proposed text 
amendment 
implements best 
current, professional 
practices of urban 
planning and design. 

Complies Outdoor dining is permitted for restaurants, delis and retail 
service establishments as an accessory use within the 
neighborhood business districts that are typically mixed 
throughout residential areas and adjacent to residential uses. 
Allowing nonconforming restaurants, delis and retail service 
establishment that serve food or drinks to provide outdoor 
dining as an accessory use would permit similar uses that are 
now permitted within residential areas within the RB and CN 
zoning districts.  To make neighborhoods and the related 
neighborhood service businesses that provide food services 
more walkable the City permits outdoor dining as an 
accessory use.   

NOTES: 
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ATTACHMENT G:  PUBLIC PROCESS AND COMMENTS 
 

An open house was held on April 17, 2014 regarding the petition request. The information sheet below was 
provided at the open house and placed on the City’s open house web site. Notice of the open house was placed on 
the City website and sent to the Planning listserve. Mailed notice was sent to the nonconforming restaurants 
listed in the information sheet as well as adjacent property owners and tenants to these nonconforming 
restaurants.  The Open House attendance roll sheets and comments are provided bellow the information sheet. 

 

Nonconforming Restaurants - Outdoor Dining 

PROPOSED TEXT CHANGE - INFORMATION SHEET 

Staff contact: Everett Joyce at 801-535-7930 or everett.joyce@slcgov.com  

Introduction 
The Planning Division is currently working on Petition PLNPCM2014-00106 to amend Chapter 38 
Nonconforming Uses and Noncomplying Structures of the zoning ordinance. The request relates specifically to 
nonconforming restaurants and the provision of a process to allow outdoor dining at these types of businesses. 
This is a request by the property owner of an existing nonconforming restaurant at 564 E 3rd Ave. However the text 
amendment would affect all nonconforming properties with a restaurant use citywide.   

Proposed Text Changes Submitted by the Applicant 
Section 21A.38.170 Nonconforming Restaurant Outdoor Dining Uses 
A legal nonconforming restaurant use, as the term restaurant is defined in section 21A.62.040 of this code, may 
include and allow outdoor dining so long as the outdoor dining meets the requirements in subsections A, B and C 
below: 

A. Outdoor dining must occur on the same parcel as the nonconforming use. 
B. Applicant shall submit a site plan demonstrating the following: 

1. That all proposed outdoor dining activities will be conducted on the same parcel as the 
nonconforming use and that no activities will occur within any public rights of way, unless 
Applicant secures separate approval from the City; 

2. The location of any paving, landscaping, planters, fencing, canopies, umbrellas, or other table 
covers or barriers surrounding the area; 

3. The outdoor dining will not impede pedestrian or vehicular traffic; and 
4. The main entry has a control point as required by state liquor laws. 

C. Applicant shall submit the above described site plan and application to the Zoning Administrator 
for decision.  In approving an application under this section the Zoning Administrator may not 
impose any requirements or conditions other than those set forth in this section.  An application 
may only be denied if the Applicant fails to satisfy the above stated requirements 

D. Any such allowed outdoor dining will not be deemed to constitute the unlawful enlargement, 
expansion or extension of the nonconforming use. 

E. An appeal of the decision of the Zoning Administrator under this section shall be to the Appeals 
Hearing Officer as an appeal of administrative decision pursuant to the procedures and 
standards set forth in chapter 21A.16 
 

List of Nonconforming Restaurant / Retail Services Properties 

mailto:everett.joyce@slcgov.com�
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The table below lists nonconforming restaurants that were identified through the Small Neighborhood 
Business land use analysis in 2011. Of the twelve properties indentified in the land use analysis, only seven 
of the uses currently have a restaurant use with the remaining being a retail service use. Of the seven 
nonconforming restaurant properties, six have existing outdoor dining facilities. The proposed ordinance 
changes would not affect existing legal nonconforming outdoor dining facilities. However, any request for 
expansion of such facilities would require any new outdoor dining area to meet any ordinance criteria that 
may be adopted through this text amendment process.  
 

Nonconforming Restaurants, Delis and Retail Service with Food or Drinks 
Address Zone Name Type Lot Size Amenities 

654 3rd Ave SR-1A Avenues Bistro on 
Third 

Restaurant o.10  

39 N I St RMF-35 Café on 1st Restaurant 0.19 Outdoor dining on 
property and public 
right of way 

89 N D St RMF-35 Indian Market & Grill Market/Restaurant 0.06 Outdoor dining on 
property and public 
right of way 

702 S 300 E RMF-35 Kyoko Kitchen Restaurant 0.23 Outdoor dining 
1035 E 200 S R-2 Coffee Noir Restaurant/Cafe 0.03 Outdoor dining on 

property and public 
right of way 

777 E 300 S RMF-35 Niche Restaurant/Cafe 0.35 Outdoor dining 
271 N Center St RMF-45 EMS Deli / Alchemy 

Coffee 
Restaurant/Deli/ 
Retail Service 

0.25 Outdoor dining 

265 /E 900 S #B RMF-30 The Chocolate 
Conspiracy 

Retail Service 0.11  

82 N E St RMF-35 Jack Mormon Coffee Retail Service 0.06 Sitting rock with 
umbrella public way 

401 E 1st Ave RMF-35 Java Joes Retail Service 0.09 Drive thru 
902 S 1100 E SR-1 Café Expresso Retail Service 0.07 Drive thru 
1080 E 500 S RMF-30 Little Caesar’s Restaurant/Take Out 0.23  
 

Source:  Nonconforming Properties identified in the Small Neighborhood Business Amendment Land Use Analysis. 2011. 
  Updated through field inspection – April 2014. 
 
 
Text Amendment Process 
A petition to amend the zoning ordinance text is required to be processed through a public hearing with the Salt 
Lake City Planning Commission, which forwards a recommendation to the Salt Lake City Council for a public 
hearing and final decision.   
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ATTACHMENT H:  DEPARTMENT REVIEW COMMENTS 

 

 
Department Reviewer Accela Comments 

Transportation Review  Barry Walsh  

Transportation requires that notation for 
the expansion address requirements for 
existing parking, ADA, and bicycle 
compliance and provide for intensification 
of required and provided parking. 
 
 

Fire Code Review Edward Itchon As long as the outdoor dining does not exit through 
the restaurant. If it does then the building occupant 
load must be combined with the outdoor dining 
occupant load and if the combined number is 100 
or more then automatic fire sprinkler system is 
required with fire alarm and interconnection to an 
approved remote station. 

Engineering Review Scott Weiler No objections. 
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ATTACHMENT I:  MOTIONS 

 
Consistent with Staff Recommendation: Based on the findings in the staff report, public input and 
discussion, I move to transmit a favorable recommendation to the City Council to adopt the proposed zoning text 
amendment to allow a special exception process for outdoor dining when associated with a nonconforming use. 

 
Not Consistent with Staff Recommendation: Based on the staff report information, public input and 
discussion and the following finding(s), I move that the Planning Commission transmit a negative 
recommendation to the City Council relating to the request to allow a special exception process for outdoor dining 
when associated with a nonconforming use.   
 
The Planning Commission shall make findings on the Zoning Text Amendment standards as listed below: 
 

1.  Whether a proposed text amendment is consistent with the purposes, goals, objectives, and policies of 
the City as stated through its various adopted planning documents; 

2. Whether a proposed text amendment furthers the specific purpose statements of the zoning ordinance; 
3. The extent to which a proposed map amendment will affect adjacent properties;  
4. Whether a proposed text amendment is consistent with the purposes and provisions of any applicable 

overlay zoning districts which may impose additional standards; and  
5. The extent to which a proposed text amendment implements best current, professional practices of 

urban planning and design. 
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